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NAME AND ADDRESS OF APPELLANT’S REPRESENTATIVE:

a 'y . . il
David AlvASCREFE A Ppa & @9
Clallam County Prosecuting Attorney’s Office
223 E. 4" Street, Suite 11

Port Angeles, WA 98362~ BT
Phone: (360) 565-2720
dalvarez(@co.clallam.wa.us
PARTIES:

The Appellant is Clallam County, a political subdivision of the State of Washington
The Respondent is the WA State Department of Ecology

PERMIT TITLE AND DATE:

Western Washington Phase II Municipal Stormwater Permit, issued July 1, 2019, received by

|| Appellant on July 8, 2019.

To be known in this appeal as “the Phase Il General Permit.”

COPY OF THE DECISION:

See Attachment #1 to this Notice of Appeal

AGENCY ERRORS:

Upon de novo review [as required by WAC 371-08-485(1)] the Board will conclude the

Respondent, known as Ecology, made the following errors:
1. Reversed and rejected its prior decision from 2012 that the unincorporated portion of
the Port Angeles Urban Growth Area (or “the UPAUGA”)' did not meet the critetia for

being subject to a Phase II NPDES permit (to be referred to as “its 2012 decision™)

' The PAUGA includes land inside the City of Port Angeles and land in the unincorporated County.
This appeal is only concerned with the unincorporated land that is in the PAUGA but outside the City of

Port Angeles boundary. That land is considered to be “in the County.”

CLALLAM COUNTY
PROSECUTING ATTORNEY
Clallam County Courthouse

223 East Fourth Street, Suite 11

Port Angeles, Washington 98362-3015
(360) 417-2301 FAX 417-2469
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3 - NOTICE OF APPEAL-Phase 11

despite the County informing Respondent in writing that conditions with respect to

stormwater in the UPAUGA had not worsened and had, in some respects, improved.

. Reversed and rejected its 2012 decision despite the County presenting to the

Respondent scientific data in the form of Benthic Index of Biotic Integrity (or “B-IBI”)
of either “excellent” or “good” for the streams located within the UPAUGA and
upgradient of the City of Port Angeles with the exception of Lees Creek, ratings which

have generally improved since 2012.

. Reversed and rejected its 2012 decision based on the invalid conclusion that impairment

of certain bodies of water (creeks, streams) inside the incorporated City of Port Angeles
is proof the MS4 of the UPAUGA is a significant contributor of pollutants to the waters
of the United States. In truth, the creeks and streams having unsatisfactory ratings
within the City of Port Angeles generally have satisfactory ratings upgradient, i.e.,

within the UPAUGA and unincorporated County outside the PAUGA.

. Reversed and rejected its 2012 decision based on the factually unsupported conclusion

that more than 1,000 persons reside along the MS4 of the UPAUGA. Instead, only an
estimated 930 persons, assuming every residence alongside the MS4 is occupied, reside
in the UPAUGA, a number arrived at by County staff after using Ecology’s 2011 field
survey map to determine the extent of the MS4 in the UPAUGA. From that ficld map,
as made more accurate by using GIS and County Assessor information, County staff
used the housechold size multiplter to arrive at the estimate of 930 and residential
occupancy rate multiplier to arrive at the estimate of 853. Both multipliers were

provided by the WA State Office of Financial Management or “OFM™)
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PROSECUTING ATTORNEY
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(360) 417-2301 FAX 417-2469
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4 - NOTICE OF APPEAL-Phase I

a. In addition, OFM statistics for the UPAUGA show a growth rate of -1.5% for

the 2007-2017 timeframe.
b. That negative growth rate is substantially below the 15% growth rate over 10

years listed in Factor 3 of the Petition Criteria.

5. Reversed and rejected its 2012 decision while ignoring a fact presented to it by the

County, specifically the substantial net reduction in impervious surface within the

UPAUGA between 2011 and 2017.

. Reversed and rejected its 2012 decision despite the fact the County continues, as it did at

the time of the 2012 decision, to maintain its discrete, separated, roadway ditches and
curbs and gutters (the County’s MS4) in accordance with the Regional Road
Maintenance ESA program. Also used by the County’s Road Department is the WSDOT
2014 Highway Runoff Manual (with the February 2016 supplement), a volume Ecology
stated on its web page to be functionally equivalent to Stormwater Management Manual
for both Western and Eastern Washington.”

Reversed and rejected its 2012 decision despite the fact that the MS4 within the
UPAUGA was not in 2012 and is not now physically interconnected to another already

regulated municipal storm sewer, i.e., the storm sewer system of the City of Port

Angeles.

. Reversed and rejected its 2012 decision despite the fact the County informed

Respondent that major developments within the UPAUGA and elsewhere in the
unincorporated County have been required as part of the SEPA-driven analysis to use

Stormwater Manuals dating from 2005 or later.

CLALLAM COUNTY
PROSECUTING ATTORNEY
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(3603 417-2301 FAX 417-2469
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9. Reversed and rejected its 2012 decision despite the fact the County effectively addresses
stormwater runoff by implementing numerous other water quality programs, such as

Updating its development regulations and plans relating to stormwater

b. Using the Regional Road Maintenance Program

c. Retrofitting the Courthouse parking lot with Low Impact Development Best
Management Practices to treat stormwater runoff and increase water quality in
order to provide a physical and visual demonstration of the County’s support of
modern stormwater management techniques

d. Requiring major projects to use the 2005 or later Western Washington
Stormwater Manuals for designing their stormwater management controls

e. Having CESCL? training for 7 staff members as well as other stormwater
training for staff

f. Using WSDOT 2014 Highway Runoff Manual, with February 2016 supplement

g. Requiring NPDES General Construction Stormwater Permit for proposals
exceeding one acre

h. Requiring Road right-of-way permits

i. Housing and financially supporting a volunteer monitoring program called
Streamkeepers, which conducts sampling for B-IBI and water quality as a means
of determining strearn health

j-  Requiring State issued permits, e.g., HPA permits through WA Department of
Fish & Wildlife

k. Requiring a Stormwater drainage plan before a building permit, road access
permit will be granted

. Updating and locally adopting the County’s Shoreline Master Program

m. Implementing the County’s Critical Areas Ordinance

n. Initiating, developing, and holding an illicit discharge and spill response training
that was attended by some 50 County employees and 30 employees from the City

of Port Angeles.

? CESCL = Certified Erosion Sediment Control Lead.

CLALLAM COUNTY
PROSECUTING ATTORNEY
Clallam County Courthouse

223 East Fourth Street, Suite 114

Port Angeles, Washington 98362-3015
(360)417-2301 FAX 417-2469
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Stockwell, Municipal Stormwater Senior Planner for the Department of Ecology. The
November 2018 letter is made Attachment #2 to this Notice of Appeal. Made Attachment #3 to
this Notice of Appeal is the April 2012 decision from Ecology ruling the UPAUGA did not

qualify as a Phase II General Permit permitee.

6 -

10. In making its 2019 decision to determine the Phase [l NPDES permit is applicable to the

11.

NOTICE OF APPEAL-Phase I

UPAUGA, Ecology exceeded its regulatory authority by applying the six (6) “Factors”
found in the January 17, 2007 “Petition Criteria” to the UPAUGA although the “Petition
Criteria” have never been the subject of rulemaking as required by the Administrative
Procedures Act, Ch. 34.05 RCW. Thus the Petition Criteria cannot and do not have any
regulatory effect.

To the extent Ecology made the now-challenged decision based on its alleged
unrestricted discretion separate from the “Petition Criteria,” Ecology has acted in an
unlawful, arbitrary and capricious manner and has exceeded its authority.

APPLICABLE FACTS

See the November 14, 2018 letter (with attachments) sent by County staff to Abbey

RELIEF SOUGHT:

A STAY of the application of the Phase IT NPDES permit to the UPAUGA until such
time as the issues raised by this Notice of Appeal are resolved, as is authorized by WAC
371-08-415. In support of the STAY, please see the separate Declarations of Carol

Creasey, Ross Tyler and Mark Ozias; and
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10. In making its 2019 decision to determine the Phase [I NPDES permit is applicable to the
UPAUGA, Ecology exceeded its regulatory authority by applying the six (6) “Factors”
found in the January 17, 2007 “Petition Criteria” to the UPAUGA although the “Petition
Criteria” have never been the subject of rulemaking as required by the Administrative

‘Procedures Act, Ch. 34.05 RCW. Thus the Petition Criteria cannot and do not have any
regulatory effect.

11. To the extent Ecology made the now-challenged decision based on its alleged
unrestricted discretion separate from the “Petition Criteria,” Ecology has acted in an
unlawful, arbitrary and capricious manner and has exceeded its authority.

APPLICABLE FACTS

See the November 14, 2018 letter (with attachments) sent by County staff to Abbey
Stockwell, Municipal Stormwater Senior Planner for the Department of Ecology. The
November 2018 letter is made Attachment #2 to this Notice of Appeal. Made Attachment #3 to
this Notice of Appeal is the April 2012 decision from Ecology ruling the UPAUGA did not
qualify as a Phase II General Permit permitce.

RELIEF SOUGHT:

e A STAY of the application of the Phase II NPDES permit to the UPAUGA until such
time as the issues raised by this Notice of Appeal are resolved, as is authorized by WAC

371-08-415. In support of the STAY, plcase see Declarations of County personnel

attached; and

CLALLAM COUNTY
PROSECUTING ATTORNEY
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® An ORDER reversing the decision of the Respondent stating the UPAUGA is subject to
the Phase II NPDES permit and ruling the UPAUGA is not subject to the Phase II
NPDES permit; or

® MEDIATION in accordance with WAC 371-08-395 is requested, subject to the consent

of Ecology agreeing to mediate the subject(s) of this Notice of Appeal.

DATED this 30" day of July, 2019

MARK B. NICHOLS
Clallam County Prosecuting Attorney

DAVID W. ALVAREZ, WSBA ¥29194
Clallam County Deputy Prosecuting Attorney
Attorney for the Appellant

223 E. Fourth Street, Suite 11

Port Angeles, WA 98362

(360) 417-2426 — Phone

(360) 417-2469 — Fax
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PROSECUTING ATTORNEY
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Clallam County Prosecutor's Office
223 East Fourth Street, Suite 11
Port Angeles, Washington 98362-3015

WA State Department of Ecology
Attn: Appeal Processing Desk
) P.O. Box 47608
Olympia, WA 98504-7608
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